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1 BACKGROUND

On 23 June 2016 the United Kingdom (UK) voted
to leave the EU', and on 29 March 2017 the UK
Government notified to the European Council its deci-
sion to withdraw from the EU?, thus setting in motion
the 2-year time-frame provided by Article 50 TEU to
negotiate its exit.* However, the decision by UK Prime
Minister Theresa May to call snap elections in June
2017, which resulted in a political boomerang, delayed
the beginning of the withdrawal negotiations, which
only got on their way in mid-summer 2017. The EU
imposed successfully its strategy to divide the nego-
tiations in two phases — with a first phase focused on
settling the outstanding withdrawal issues, with dis-
cussions on the framework for future EU-UK relations
postponed to a subsequent future. In particular, fol-
lowing the priorities set by the European Council* and
the European Parliament®, the European Commission
Brexit Task Force — led by Michel Barnier — identified
three main items for the first phase of the negotiations:
1) the protection of the rights of EU citizens in the UK,
and conversely of UK citizens in the EU; 2) the resolu-
tion of the problem of the border between Ireland and
Northern Ireland, with the aim to avoid to a return of a
‘hard border’ of the past; and 3) the settlement of the
financial claims the UK owed the EU before leaving.

Talks between the two parties proceeded extremely
slowly for much of the fall of 2017. With the excep-
tion of citizens’ rights — which was the subject of an
early agreement between the UK Government and
the European Commission® — most issues in the

1 The Electoral Commission, EU Referendum Results https://www.
electoralcommission.org.uk/find-information-by-subject/elec-
tions-and-referendums/past-elections-and-referendums/eu-referen-
dum/electorate-and-count-information

2 See EU (Notification of Withdrawal) Act 2017

3 See Federico Fabbrini (ed), The Law and Politics of Brexit (OUP
2017).

4 See European Council conclusions (April 29, 2017) EUCO XT
20004/17.

5 See European Parliament resolution of 5 April 2017 on negoti-
ations with the United Kingdom following its notification that it
intends to withdraw from the European Union, P8_TA(2017)0102

6 See Theresa May speech at Florence (September 22, 2017).
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withdrawal talks remained outstanding. In fact, while
Prime Minister Theresa May sought to chart an exit
strategy, conceding that the UK had to pay a contri-
bution to the EU as part of the withdrawal deal’, the
UK Government faced major challenges in negotiating
with the EU — not least because the preparation and
capacity of the European Commission dwarfed those
of the newly created UK Department for Exiting the EU,
led by David Davis. Eventually on 8 December 2017
a major break-through occurred when the European
Commission and the UK Government published a joint
report, which outlined the consensus reached by the
two negotiating teams on the terms of the withdrawal.®
This diplomatic deal also included a fudged solution to
the problem of Northern Ireland, designed to prevent
a hard border in the island of Ireland by maintaining
regulatory alignment between the Republic and the
North.? On the basis of the joint report, the European
Council in December 2017 concluded that sufficient
progress had occurred in the first phase of the Brexit
negotiations, thus opening the way to preliminary talks
on the framework for future EU-UK relations.™

In early 2018, the EU and the UK negotiations engaged
in a concerted effort to, one the one hand, turn the dip-
lomatic joint report into a legally binding withdrawal

7 Ibid.
8 See Joint Report from the negotiators of the European Union and
the United Kingdom Government (December 8,2017) TF50(2017)19.

9 Ibid, par. 49-50.
10 See European Council conclusions (December 15,2018) EUCO
XT 20011/17.




treaty, and, on the other, identify the priorities for future
EU-UK cooperation. On the first front the European
Commission Brexit Task Force quickly came up on 28
February 2018 with a fully-fledged draft withdrawal
agreement'', 75% of which was swiftly agreed by the
UK Government on 19 March 2018.'? In particular, the
UK Government accepted those sections of the EU
draft withdrawal agreement concerning citizens' rights,
the financial settlement and the transition period,
which allowed the UK to remain part of the EU inter-
nal market and customs union for an extra 22 months
after withdrawal, until 31 December 2020. Crucially,
however, the UK did not approve the draft Protocol
on Northern Ireland — which was designed to avoid a
border between the Republic of Ireland and Northern
Ireland by maintaining regulatory alignment between
the latter and the EU — as well as the provisions on the
governance of the agreement — which included provi-
sions on the resolution of disputes by giving a role to
the European Court of Justice (ECJ).

CHALLENGES

This produced a major stall in the negotiations, which
carried-on for all the spring and summer 2018 — even
though on 19 June 2018 the UK and the EU communi-
cated that they had reached consensus on the text of
another handful of minor and mostly technical provi-
sions of the draft withdrawal treaty.’® In the absence
of progress in settling the terms of withdrawal, how-
ever, also the discussions on the framework of future
relations were affected, with talks on an ambitious
EU-UK partnership covering trade, internal security,
foreign affairs and sectoral cooperation being put on
hold. Moreover, since both parties had made clear that
they regarded the negotiations as being driven by the
principle that “nothing is agreed until everything is
agreed"' the paralysis in the talks lead to growing con-
cerns that a ‘hard Brexit’ would materialize — with the
UK leaving the EU with no withdrawal agreement, and
thus no framework for future relations.' In fact, in July
2018 the European Commission published a commu-
nications on preparedness and contingency planning
in case of a no deal scenario,’® and in August 2018 the
UK Government started releasing batches of technical
notes to inform citizens and business on how to pre-
pare in the case of no deal."”

11 See European Commission Draft Withdrawal Agreement on the
withdrawal of the United Kingdom of Great Britain and Northern
Ireland from the European Union and the European Atomic Energy
Community (February 28, 2017) TF50(2018)33.

12 See European Commission press release: “Press statement by
Michel Barnier following the latest round of Article 50 negotiations”
(March 19, 2018) STATEMENT/18/2161

13 See European Commission press release: “European Commis-
sion and United Kingdom publish Joint Statement outlining further
progress in Article 50 negotiations” (June 19, 2018) IP/18/4217.
14 See European Council conclusions (April 29, 2017) EUCO XT
20004/17.

15 See Federico Fabbrini, “The Institutional Consequences of a
‘Hard Brexit"” report commissioned by the European

Parliament Constitutional Affairs Committee, May 2018

16 See European Commission communication “Preparing for the
withdrawal of the United Kingdom from the European Union on 30
March 2019 (July 19, 2018) COM(2018) 556.

17 See UK Government Guidance “UK government’s preparations

The state of the withdrawal negotiations increased 2

the turmoil in British politics and institutions. On 26
June 2018 the UK (Withdrawal) Act presented by the
Government became law by the tiniest of margins,
with the House of Commons overruling the House of
Lords, which had sought to bind the UK in a customs
union with the EU. However, the Conservative Party —
just as the Labor Party — remained heavily divided on
the costs and benefits of the respective Brexit scenar-
ios. Following a series of speeches in which she had
emphasized the inevitable trade-offs facing the UK,
and accepted the need to compromise on a number
of issues’® — including by accepting the jurisdiction of
the ECJ in some areas — Prime Minister Theresa May
took direct control of the negotiations on the UK side
and on 6 July 2018 she sought to build consensus
within her cabinet on a strategy to negotiate a future
ambitious partnership with the EU.' This however led
to the prompt resignation of both the UK Secretary for
Foreign Affairs and the Secretary of State for Exiting
the EU — a rift further exposed when United States
President Donald Trump praised the hard Brexiteers,
suggesting that the UK should just leave the EU and
sue it.

The challenges that Prime Minister Theresa May met
at home where matched by those she faced in Europe.
This became visibly apparent in the informal meeting
of heads of State and Government held in Salzburg,
Austria, on 20 September when the Whitepaper? so
advanced by the UK in July with such difficulty — which
included a proposal to create a free trade zone for
goods and agri-food products, with a single rulebook
and a facilitated customs arrangement to minimize the
border in Northern Ireland — were forcefully rejected
by the EU. As the President of the European Council
Donald Tusk explicitly states, the UK “suggested
framework for economic cooperation will not work"?
— a position widely shared among EU leaders. The per-
ceived EU rigidity prompted a vigorous response by UK
Prime Minister Theresa May, and a little step back by
European Council President Tusk himself, who later
expressed his conviction that “a compromise, good for
all, is still possible!”?2 However, with only six month now
to go before the UK exit day — 29 March 2019 — and
with such a rift still to bridge between the UK and the
EU, it is clear that the next few months will be hectic if
an orderly withdrawal has to be achieved.

SCENARIOS

The state of the withdrawal process and its challenges
was at the heart of a conference jointly convened by
the Brexit Institute of Dublin City University and by the

for a no deal scenario” (August 23, 2018).

18 See Theresa May speech at Mansion House (March 2, 2018) and
speech at Munich Security Conference (February 17, 2018).

19 See UK Government Chequers statement (July 6, 2018).

20 See UK Government Whitepaper, “The future relationship be-
tween the United Kingdom and the European Union”, July 2018

21 See statement of European Council President Donald Tusk (Sep-
tember 20, 2018) STATEMENTS AND REMARKS 519/18

22 See statement of European Council President Donald Tusk (Sep-
tember 21, 2018) STATEMENTS AND REMARKS 523/18.



Mercator European Dialogue Program, held in Dublin
on 6 September 2018. The Conference was entitled
“Brexit by Design or by Default?” and featured a panel
of distinguished members of parliament from a plural-
ity of EU member states — including the UK, Ireland,
the Netherlands and the Czech Republic.? The confer-
ence was an opportunity to take stock of the (lack of)
progress in the withdrawal negotiations during sum-
mer 2018 — and from this point of view vividly stressed
how a ‘hard Brexit’ is increasingly a default rather than
design prospect. In fact, as was pointed out by lan
Marshall (Member of the Irish Seanad) no one would
have ever designed Brexit. Rather, as stressed by Anne
Mulder (Member of the Dutch Tweede Kamer), because
all EU member states are fully united behind Ireland’s
position to avoid a hard border with Northern Ireland,
the chances of a hard Brexit by default are increasing
unless the UK accepts the backstop that the European
Commission has put forward as part and parcel of the
draft withdrawal agreement.

As explained by Vaclav Hampel (Chairman of the
European Affairs Committee of the Czech Senat)
national parliaments do not have any direct involve-
ment in the Brexit negotiations, and will not have a
voice in the ratification of the withdrawal agreement. In
fact, as clearly stated by Danuta Hubner (Chairwoman
of the European Parliament Constitutional Affairs
Committee), only the EU Parliament and the UK
Parliament will have a vote on the approval of the
withdrawal treaty — if there is one. National parlia-
ments could be involved in the ratification of a future
partnership agreement between the EU and the UK
— particularly if this goes beyond trade issue to also
encompass matters connected to internal security and
foreign affairs — but the development of a future coop-
eration between the EU and the UK is dependent on the
conclusion of an orderly withdrawal.?* Hence, as also
stressed by Stephen Gethins (Member of the UK House
of Commons), who criticized the lack of preparation of
the UK Government before and after the 2016 Brexit
referendum, if the UK leaves the EU with no deal, there
is a risk that also the UK Parliament will be deprived
of a meaningful say on the terms of withdrawal and
future relations with the EU.

With the clock ticking, European Council President
Tusk indicated that an exceptional EU summit could be
called in November to finalize and formalize the deal -
thus giving the EU and UK legislatures enough time to
ratify the agreement before March 2019. Nevertheless,
this remains conditional on maximum progress during
October 2018 — and while the UK has now promised it
will come forward with a proposal to settle the Northern
Irish problem, the issue remains the biggest stumbling

23 Chloe Papazian, Event report: Brexit by design or by default. As-

sessing the State of the Withdrawal Process (September 13, 2018)
available on http://dcubrexitinstitute.eu/2018/09/event-report-brex-
it-by-design-or-by-default/

24 lan Cooper, The parliamentary dimension of Brexit (August 24,
2018) available on http://dcubrexitinstitute.eu/2018/08/the-parlia-
mentary-dimension-of-brexit/

block on the road toward a successful agreement. In
this context, the good news is that both the UK and
the EU remain steadfast in their commitment to pre-
serve the achievements of the Belfast Good Friday
Agreement of 19982° — which 20 years ago brought to
an end years of inter-communal conflicts and started a
peace process in Northern Ireland. The bad news, how-
ever, is that both a ‘no deal’ and a ‘bad deal’ would sig-
nificantly damage that unstable equilibrium reached in
Northern Ireland, casting a dark shadow on Europe’s
future and raising new questions on what the ultimate
prize of Brexit will be for the UK.

Overseeing Approving Approving
Negotiations | Withdrawal Framework of
Agreement (if | Future Rela-
thereis one) | tions (if there
is one)
EU Parliament X X X
UK Parliament X X X
Other National
: X
Parliaments
Role of Parliaments (European Parliament, UK Parliament, and
national parliaments across other EU member states)

25 See European Parliament resolution of 5 April 2017 on nego-
tiations with the United Kingdom following its notification that it
intends to withdraw from the European Union, P8_TA(2017)0102
and Theresa May speech at Belfast (July 20, 2018).
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Stiftung Mercator is a private and independent
foundation. Through its work it strives for a soci-
ety characterized by openness to the world, so-
lidarity and equal opportunities. In this context it
concentrates on strengthening Europe; increasing
the educational success of disadvantaged children
and young people, especially those of migrant ori-
gin; driving forward climate change mitigation and
promoting science and the humanities. Stiftung

The King Baudouin Foundation's mission is to
contribute to a better society. The Foundation is
an actor for change and innovation, serving the
public interest and increasing social cohesion in
Belgium and Europe. We seek to maximize our
impact by strengthening the capacity of organiz-
ations and individuals. We also stimulate effective
philanthropy by individuals and corporations. The
Foundation's key values are integrity, transparency,
pluralism, independence, respect for diversity, and
promoting solidarity

The German Marshall Fund of the United States
(GMF) strengthens transatlantic cooperation on
regional, national, and global challenges and op-
portunities in the spirit of the Marshall Plan.GMF
contributes research and analysis and convenes
leaders on transatlantic issues relevant to policy-
makers. GMF offers rising leaders opportunities
to develop their skills and networks through tran-
satlantic exchange, and supports civil society in
the Balkans and Black Sea regions by fostering
democratic initiatives, rule of law, and regional co-
operation

The Istituto Affari Internazionali (IAl) was founded
on 17 October 1965 on the initiative of Altiero Spi-
nelli. The Institute’'s main objective is to promote
an understanding of the problems of internatio-
nal politics through studies, research, meetings
and publications, with the aim of increasing the
opportunities of all countries to move in the di-
rection of supranational organization, democratic
freedom and social justice (IAl Bylaws, Article T)
It's main research areas include: EU Institutions

The Barcelona Centre for International Affairs (Cl-
DOB) is an independent and plural think tank based
in Barcelona, dedicated to the study, research and
analysis of international affairs. Created in 1973 as
an International Documentation Centre of Barcelo-
na, it is a private foundation since 1979.

CIDOB  promotes global governance and
good practices — based on local, national and

European democratic government — to ensu-

ELIAMEP is an independent, non-profit and po-

licy-oriented research and training institute
[t neither expresses, nor represents, any
specific  political party view. It is only

devoted to the right of free and well-documented
discourse.

Mercator symbolizes the connection between aca-
demic expertise and practical project experience
One of Germany's leading foundations, it is active
both nationally and internationally. Stiftung Mer-
cator feels a strong sense of loyalty to the Ruhr
region, the home of the founding family and the
foundation’'s headquarters

The Foundation's current areas of activity are po-
verty and social justice, philanthropy, health, civic
engagement, developing talents, democracy, Eu-
ropean integration, heritage and development co-
operation.

The King Baudouin Foundation is a public benefit
foundation. The Foundation was set up in 1976 on
the occasion of the 25th anniversary of King Bau-
douin's reign

Founded in 1972 as a non-partisan, non-profit
organization through a gift from Germany as
a permanent memorial to Marshall Plan as-
sistance, GMF maintains a strong presen-
ce on both sides of the Atlantic. In addition to
its headquarters in Washington, DC, GMF has of-
fices in Berlin, Paris, Brussels, Belgrade, Ankara,
Bucharest, and Warsaw. GMF also has smaller re-
presentations in Bratislava, Turin, and Stockholm.

and Politics, the EU's Global Role, Turkey and the
Neighborhood, International Political Economy,
Mediterranean and Middle East, Transatlantic
Relations, Security and Defence, lItalian Foreign
Policy, Energy. A non-profit organization, the IAl is
funded by individual and corporate members, pu-
blic and private organizations, major international
foundations, and by a standing grant from the Ita-
lian Ministry of Foreign Affairs

re that people possess the basic elements to
live their lives free from fear and in liberty, by
facilitating a dialogue that includes all diversities
and which actively defends human rights and
gender equality. CIDOB is a dynamic community
of analytics that works to produce and offer to all
political actors = from individual citizens to inter-
national organizations — information and ideas to
formulate and promote policies for a more secure,
free and fair world for everyone.

ELIAMEP's mission is
for public debate on issues of FEuropean
integration and  international  relations  to
conduct scientific research that contributes to a
better informed and documented knowledge of
the European and international environment.
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